STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16,569

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition and Heal th Access (PATH)
(formerly the Departnent of Social Welfare) finding that he
has been overpaid Food Stanps for the nonths of Novenber and

Decenber of 1999 due to unreported incone.

FI NDI NGS OF FACT

1. The petitioner is a Food Stanp recipient and is
consi dered a single person household for Food Stanp purposes
al t hough he lives with his nother.

2. On May 4, 2000, the Departnent discovered through
t he Departnent of Enploynment and Training that the petitioner
had i nconme during the nonths of COctober and Novenber of 1999
whi ch was not counted in the calculation of his Food Stanmp
grants for the nonths of Novenber and Decenber of 1999.

3. The Departnent determ ned that the petitioner earned
$890. 75 during the nonth of COctober 1999 and $1, 067.50 during

the nonth of Novenber 1999. The Departnent determned that if
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it had used October’s inconme to calculate the petitioner’s
eligibility for Novenber of 1999 he woul d have not have been
eligible for Novenber. It also concluded that if it had used
t he Novenber incone to determ ne his Decenber 1999
eligibility, he would have been ineligible for that nonth as
well. The petitioner was paid $127 in food stanps for each
nmonth. The Departnent, therefore, determ ned that the
petitioner had been overpaid $254 in food stanps for the two
nmont hs and sent hima notice dated May 24, 2000 advising him
of that calculation and that he was required to repay that
anmount .

4. The notice sent to the petitioner informed himthat
t he overpaynent occurred because the Departnent did not
receive correct and tinely information fromthe petitioner
about his working situation. The petitioner was advi sed that
t he over-paynment could be repaid in several ways, including
deduction from his ongoi ng Food Stanp benefits.

5. The petitioner was notified a few days later in a
second letter that his current Food Stanp benefit of $127 per
nont h woul d be reduced by $12 per nmonth begi nning July 1, 2000
as a nethod of repaynment. The petitioner appeal ed that
deci sion on June 23, 2000 but it was not received in tinme to

prevent the reduction of the benefit for July 1.
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6. The petitioner does not dispute that he earned the
above anmpounts during Novenber and Decenber of 1999 and that he
recei ved $254 in Food Stanps to which he was not entitled. He
does dispute the finding by the Departnent that it did not
receive tinely information fromhim He says that he did
report his change in incone and that the Departnent failed to
include it in the calculations through no fault of his. His
| ack of fault, in his view, should prevent the Departnent from
attenpting to recover any overpaid anbunts at present.

7. The Departnent does not have a record of the incone
report formthat the petitioner says he filed. Wiile the
Departnent does not agree that the m scalculation was its
error, it does agree that the failure to count this financial
information was the result of soneone’s m stake and was not an
intentional action on the part of the petitioner to conceal

his incone.

ORDER

The decisions of the Departnent establishing the
over paynment anount and the anmount of the recoupnent are

affirned.
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REASONS

The Food Stanp program operates under federal |aws and
rules that are inplenented by the state agency through
regul ati ons whi ch adopt options available to the state in
verbati mlanguage lifted fromthe federal regulations. See 7
CF.R 8 271 et. seq. The regulations require that a claim
for the overissuance of benefits paid erroneously within the
twel ve nonths before the date of discovery be nmade agai nst
every household. That claimnust be nmade whet her the
overi ssuance occurred because of “inadvertent household error”
or “administrative error”. F.S.M § 273.18 (b).! The anount
of the overpaynent is determ ned by deducting the anmount of
paynent the househol d shoul d have received for the nonth from
the amount it actually was allotted. F.S .M § 273.18 (c).

Under the above regul ations, the Departnent was
absolutely required to establish a claimagainst the
petitioner for the return of Food Stanps overpaid within the
| ast year whet her the overpaynment occurred due to the
petitioner’s error or the Departnent’s error. The regul ations

contain no exceptions to this requirenment. Therefore, it is

! The sane regul ation also requires establishing a claimfor an
overi ssuance that is the result of an “intentional programviolation.”
“Intentional programviolations” are treated differently (nmore harshly)
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not necessary to determ ne whose error resulted in the
over paynment, since the regulations require the establishnent
of claimfor the return of any overpaynent in either case.

The petitioner does not dispute the anmount the Departnent
says he was overpaid. The Departnent correctly cal cul at ed
that claimby conparing the amounts which the petitioner did
receive in each of those two nonths, $127, to the amount he
shoul d have received based on his incone, $0. 2 The difference
for the two nonths total ed $254. As that amount was paid in
error to the petitioner within the |last twelve nonths, the
Depart ment properly established $254 as the anount of the
claim

The petitioner was further notified that the Departnent
intended to collect on that claimby reducing the anount of

his future Food Stanp benefits by $12, or ten percent of his

fromthe two nmentioned in the main text and, as that type of claimis not
at issue here, it will not be discussed.

2 Because this was not presented as a disputed matter, no evidence was
taken on the actual calculation of eligibility for the two nmonths at

i ssue. The maxi mum gross nonthly income which nay be earned by a single
person household for eligibility is $893 per nonth. P-2590C. The
petitioner was clearly over that amount for Novenber based on his COctober
earning. (The Food Stanp program cal cul ates eligibility by using earnings
fromthe nonth prior to the nmonth benefits are to be paid unless the
income is not likely to continue. F.S.M 273.10a) The petitioner was not
over that gross incone anmount for Decenber based on his Novenber earnings
whi ch were $2.25 less than the maxi rum However, if the maxi num gross
income is net it is subject to further deductions and then conpared to a
maxi mum net i ncone which for a one-person household is $687 per nonth.
See P-2590C. The petitioner apparently had few, if any, deductions other
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grant (currently $127). The regulations require state
agencies to collect paynents from households currently on Food
Stanps by reducing the anmount of future benefits unless the
anount has been repaid in a lunp sum F.S. M 273.18(g) (4).
Cl aims established as the result of either an “inadvertent
househol d error” or an “adm nistrative error” are treated
identically in the regulations in ternms of the |evel of the
recoupnment which “shall be the greater of ten percent of the
househol d’s nonthly allotnent or $10 per nonth.” F.S M
273.18 (g) (4) (i) and (ii).?3

In this case, the petitioner has not agreed to repay the
amount in a lunp sum as he does not feel he should be required
to pay it at all. The Departnent’s proposal to reduce the
petitioner’s Food Stanp all otment by $12 per nonth represents
10 percent of his current benefit and is thus authorized by
law. As the Departnent has acted within its regulations in
this matter, its decision nust be upheld by the Board.

HH#H#

than the $134 standard work deduction which woul d bring himbel ow the $687
per month mark for Decenber.

3 “Intentional programviolation” clains are collected at a rate of twenty
percent of the household s nonthly incone. F.S.M 273.18(g)(4)(iii)



